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Charles D. Stimson

Executive Summary

The military exists to defend the nation. That is 
its mission. To accomplish that mission, leaders 

must ensure that those who serve under them are 
combat ready, and once ordered into armed conflict, 
combat effective. maintaining good order and disci-
pline in the armed forces is essential to accomplish-
ing the mission.

The United States military justice system is 
integral to the military’s mission. It is unique, and 
for good reason. Unlike the civilian justice system, 
which exists solely to enforce the laws of the juris-
diction and punish wrongdoers, our military justice 
system exists in order to help the military to succeed 
in its mission: to defend the nation. It is structured so 
that those in charge, commanding officers, can carry 
out the orders of their civilian leaders. Ultimately, it 
is structured to fight and win wars.

Incidents of sexual assault are a real and recog-
nized problem, both in the military and in civilian 
life. While studies suggest that the number of sexual 
assaults in the military may be less than the num-
ber in civilian society, sexual assault has a uniquely 
greater damaging effect on the military, such that 
even one incident is unacceptable. Incidents of sex-
ual assault are detrimental to morale, destroy unit 
cohesion, show disrespect for the chain of command, 
and damage the military as a whole, both internally 
as well as externally. Service members are trained 

for situations in which it is essential to trust both 
enlisted members of the unit and the chain of com-
mand completely. Sexual assault in the military 
destroys that trust, which can detract from the read-
iness of America’s armed forces.

However, before Congress enacts additional leg-
islation to address the issue of sexual assault in the 
military, it should take stock of the facts. Over the 
past few years, the military services have made huge 
strides with regard to addressing the issue of sexual 
assault, including mandatory general military train-
ing for all personnel, specific training for select indi-
viduals, and many more specific programs aimed 
at the uniformed military lawyers responsible for 
prosecuting and defending sexual assault charges. 
The facts also demonstrate that the military has 
done an admirable job training and mentoring mili-
tary prosecutors and defense counsel—training that 
is on par with the best practices in large city district 
attorney and public defender offices.

The military justice system is a well-developed, 
unique, and integrated criminal justice system, 
which handles thousands of criminal cases per year, 
ranging from minor violations to major felonies. In 
almost all of these cases the system works to ensure 
justice is done. It is not perfect, but neither is the 
civilian criminal justice system, which has many 
flaws and must be continually improved. However, 
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when proposing improvements to the military jus-
tice system, Congress must realize that the military 
is fundamentally different from the civilian world.

Commanding officers in the military have a wide 
range of tools available to enforce good order and 
discipline. These include mild administrative rem-
edies, such as informal counseling, formal coun-
seling, executive Officer Inquiry, and non-judicial 
punishment under Article 15 of the Uniform Code of 
military Justice. The ultimate remedy for any com-
manding officer is the power to immediately refer 
a suspected criminal in the chain of command to a 
court-martial.

Taking that power away from commanding offi-
cers eliminates an indispensable authority that can-
not be delegated or transferred to another if we are to 
demand accountability from commanders for pros-
ecuting and preventing sexual assaults and other 
serious crimes. This notion of accountability to one’s 
commanding officer may seem mysterious to civil-
ians who have never served in the armed forces. but 
chain of command, and accountability up and down 
the chain of command, is essential to carrying out the 
missions as ordered by the President, whose author-
ity as Commander in Chief owes accountability to the 
people via elections and assures a military that will 
not threaten a constitutional democracy—whether 
our country is engaged in an armed conflict or not.

Under the current system, commanders have the 
legal responsibility and authority to refer criminal 
suspects to a court-martial. They do so sometimes 
against the advice or recommendation of a mili-
tary lawyer. The reason this sometimes happens is 
because commanders can refer cases to court-mar-
tial when they are convinced that there is probable 
cause that a crime has been committed and that the 
accused committed the crime. Prosecutors view 
cases through a different legal lens: they must be 
able to prove the case beyond a reasonable doubt.

Some proponents of the removal of command 
authority have identified as “success” stories simi-
lar policies in Canada, New Zealand, Australia, and 
the United Kingdom and urge the United States to 
follow suit. but these countries’ removal of pros-
ecutions from the chain of command can hardly be 
touted as a success for victims. In fact, most of our 
allies reported that removing the authority to pros-
ecute from the chain of command has slowed pros-
ecutions, and they saw no increase in the number of 
convictions under the new system.

What removing the power to convene courts-mar-
tial from the commander would do is undermine all 
commanders’ ability to enforce good order and dis-
cipline across the armed forces. For example, com-
bat commanders, when lawfully engaged in armed 
conflict, have the authority to order their soldiers 
to kill the enemy. The proposal would, among other 
things, eliminate those commanders’ authority to 
prosecute those soldiers that indiscriminately kill 
women and children or commit other violations of 
the Law of Armed Conflict. In the words of a retired 
service member, “don’t take the authority away from 
command; let’s look at the processes that can sup-
port the commanders.” As Senator Claire mcCaskill 
(D–mO) said, “the best way to protect victims and 
realize more aggressive and successful prosecutions 
is by keeping the … chain of command in the process 
at the beginning of a criminal proceeding … there’s 
no substitute for a commander who does it right.” 
The Senator is correct.

In the past 50 years, Congress has formalized 
military justice rules and procedures through stat-
ute in a thoughtful and methodical manner, with a 
keen appreciation for the fact that the military jus-
tice system is uniquely calibrated to support the 
mission of the military.

In recent months, there have been congressional 
hearings, legislative proposals, debates, and an ongo-
ing dialogue about how to address the issue of sexual 
assault in the military. The House has passed key 
reforms to the existing system in its version of the 
National Defense Authorization Act (NDAA), and 
the Senate will take up a variety of reform amend-
ments this fall when it votes on the Senate NDAA. 
Some of the House and Senate proposals have merit, 
as discussed in this paper, and are in keeping with 
a long history of prudent improvements to the mili-
tary criminal justice system.

In addition to those substantive reforms to the 
current system, Congress should look at a key struc-
tural reform to the Judge Advocate General’s (JAG) 
Corps—those military lawyers responsible for pros-
ecuting and defending cases in courts-martial. That 
long-term structural improvement to the military 
justice system would preserve the central role of 
the commander in the military justice process and 
would create a litigation career track for JAGs in 
each branch of service.

This will allow those JAGs that choose such a 
path to fully leverage the ample training they receive. 
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The combined JAG Corps have done an admirable 
job in providing litigation training, including sex-
ual assault training, to military prosecutors and 
defense counsel, even when compared to their civil-
ian counterparts. by establishing career tracks for 
military prosecutors and defense counsel, JAG liti-
gators would be better suited to providing better 
legal services to victims and defendants alike in the 
military and align themselves structurally with best 
practices in the civilian bar.

A career litigation track will allow victims of sex-
ual assault to work with experienced military pros-
ecutors who have accumulated years of experience, 
much like their civilian counterparts. Defendants 
would be represented by learned defense counsel 
who have handled years of misdemeanor cases, and 
lower-level felonies, before graduating to sexual 
assault cases.

The global nature of our armed forces and the 
complex world in which we live, where law, rules, 

and regulations govern much of what we do, requires 
that each service have qualified, fully deployable 
JAGs. The demand for highly trained uniformed 
attorneys to defend and prosecute courts-martial 
is constant. Today’s courts-martial, especially felo-
nies, are more complicated to prosecute and defend 
than in years past.

The military justice system is similar to but 
distinctly different from its civilian cousin, and it 
revolves around the concept of enforcing good order 
and discipline in the armed forces. Arbitrarily tak-
ing commanders out of the business of enforcing 
good order and discipline within their ranks is not 
the solution to bettering the military’s criminal jus-
tice system. Rather, the prudent way to improve the 
military justice system is to build upon the current 
system, adopt those policies that enhance the deliv-
ery of services to victims and defendants alike, and 
develop career litigation tracks for military prosecu-
tors and defense counsel. 
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Introduction

The Congress of the United States has played a 
key role in the military justice system. military 

justice within our armed forces predates the forma-
tion of the country itself. Disciplinary and criminal 
codes from the armed services were implemented by 
Presidential executive Order through the manual 
for Courts-martial (mCm).1 In the past 50 years, 
Congress has formalized those rules and proce-
dures through statute in a thoughtful and methodi-
cal manner, with a keen appreciation for the fact that 
the military justice system is uniquely calibrated to 
support the mission of the military.

For the past few years, Congress has been focused 
on the issue of sexual assault in the military. In 
recent months, there have been congressional hear-
ings, legislative proposals, debates, and an ongoing 
dialogue about how to address this issue. The House 
has passed key reforms to the existing system in its 
version of the National Defense Authorization Act 
(NDAA), and the Senate will take up a variety of 
reform amendments this fall when it votes on the 
Senate NDAA. Some of the House and Senate pro-
posals have merit and are in keeping with a long his-
tory of prudent improvements to the military crimi-
nal justice system.

Senator Kirsten Gillibrand (D–NY), on the other 
hand, proposes a radical restructuring of the cur-
rent system by eliminating the power of conven-
ing authorities to refer cases to courts-martial. Her 
proposal is a risky scheme that will ultimately harm 

victims and undermine justice, good order, and dis-
cipline in the armed forces.

The debate over how to address sexual assault 
in the military has thus far lacked appreciation for 
the unique historical purposes and features of the 
military justice system and has failed to include an 
objective analysis of how this system compares to its 
civilian counterparts. Upon introducing these con-
siderations, it becomes clear that making prudent 
improvements to the existing system will better 
serve all parties concerned, including victims and 
those accused of sexual assault.

before making any changes, though, it is impor-
tant to take stock of the facts: Over the past few 
years, the military services have taken significant 
steps to address the issue of sexual assault, includ-
ing mandatory general military training (GmT) for 
all personnel, specific training for select individuals, 
and many more specific programs aimed at the uni-
formed military lawyers responsible for prosecuting 
and defending against sexual assault charges. The 
facts also demonstrate that the military has done 
an admirable job training and mentoring military 
prosecutors and defense attorneys—training that is 
on par with the best practices in large city district 
attorney and public defender offices.

The military justice system is a well-developed, 
unique, integrated criminal justice system, which 
handles thousands of criminal cases per year, rang-
ing from minor violations to major felonies. In 
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almost all of these cases, the system works to ensure 
justice is done. It is not perfect, but neither is the 
civilian criminal justice system, which has many 
flaws and must be continually improved. However, 
when proposing improvements to the military jus-
tice system, Congress must realize that the military 
is fundamentally different from the civilian world.

The military exists for one reason: to defend 
the nation. mission is everything. To accomplish 
the mission, commanders must be combat-ready 
and effective in combat. To accomplish both, com-
manders must have the ability to maintain good 
order and discipline in their units. Stripping com-
manders of their legal authority to refer cases to 
court-martial eviscerates their efficacy, undercuts 
their moral authority, and will weaken the armed 
forces of the United States. As Senator Claire 
mcCaskill (D–mO) stated, the Gillibrand approach 
is “…a risky approach for victims—one that would 
increase the risk of retaliation, weaken our ability 
to hold commanders accountable, and lead to fewer 
prosecutions.”2

The last time Congress attempted a legislative 
“fix” to the issue of sexual assault in the military, the 
legislation made matters worse. Against the advice 
of subject matter experts, Congress rewrote the mil-
itary rape statute in order to make it easier for the 
government to get convictions and harder for those 
accused of rape to mount a proper defense. These 
efforts resulted in years of unnecessary litigation 
and ultimately in a federal appeals court declaring 
the scheme unconstitutional. This time, Senator 
Gillibrand is pushing an even more radical idea: 
stripping commanders of the ability to enforce good 
order and discipline in their units by removing their 
authority to refer cases to a court-martial. As with 
last time, subject matter experts and the military 
strongly advise against this scheme.

The only policies that will work over the long haul 
are those that:

■■ enhance and preserve a commander’s ability to 
enforce good order and discipline;

■■ Respect and honor the constitutional presump-
tion of innocence that each accused enjoys in the 
military;

■■ Respect and preserve victims’ rights; and

■■ Draw on and build from the enormous talent of 
service personnel in the military justice system.

The most prudent way to address the issue of 
sexual assault in the military is to make prudent 
improvements to the existing system, including the 
creation of career litigation tracks for select military 
judge advocates (JAGS), while keeping the ability to 
refer cases to courts-martial with commanders.

A Primer on Military Justice: 
Good Order and Discipline

Military Discipline and the Convening Author-
ity. The military justice system is unique—and for 
good reason. Unlike the civilian justice system, which 
exists to enforce the laws of the jurisdiction and pun-
ish wrongdoers, the military justice system has a dif-
ferent purpose: to help enforce good order and dis-
cipline in the armed forces. It is structured so that 
those in charge, commanding officers, can carry out 
the orders of their civilian leaders. Ultimately, this 
system is structured to allow commanders to fight 
and win wars.

A commanding officer in the military has a wide 
range of tools available to enforce good order and 
discipline. These tools include mild administrative 
remedies, such as informal counseling, formal coun-
seling, executive Officer Inquiry, and non-judicial 
punishment under Article 15 of the Uniform Code 
of military Justice. These administrative tools allow 
for flexible, quick, and effective discipline to address 
misbehavior or lack of attention to detail by those 
who violate rules. They help the commander show 
the troops that there are consequences, immediate 
and swift, for poor decisions or performance and 
minor misdeeds. The ultimate administrative rem-
edy is the ability to “fire” a service member for mis-
conduct. The power to send a soldier, sailor, airman, 
or marine to an Administrative Discharge board 
(referred to as an “Admin board” in the military) 
sends a clear message to all those who serve under 
the commanding officer: There will be consequences 
for misconduct or neglect of duty.

The ultimate remedy for any commanding offi-
cer is the power to refer a suspected criminal in 
the chain of command to a court-martial. Taking 
that power away from commanding officers elimi-
nates an indispensable authority that cannot be del-
egated or transferred to another—at least not if we 
are to demand accountability from commanders 
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for prosecuting and preventing sexual assaults and 
other serious crimes.

One should not overlook the fact that the military 
has jurisdiction over all service members on active 
duty, wherever they are stationed in the world. Any 
active-duty service member who commits a crime 
anywhere, against anyone—including fellow service 
members or civilians—is subject to the jurisdiction 
of the Uniform Code of military Justice (UCmJ). 
Given the worldwide deployment of U.S. military 
personnel, this comprehensive reach of military 
criminal jurisdiction is necessary. In general, mili-
tary personnel who commit crimes may be pros-
ecuted by the military, a United States Attorney in 
an Article III federal district court, or by the local 
or state prosecutor where the crime was committed. 
In some foreign countries international agreements 
allow limited jurisdiction for host nations to pros-
ecute U.S. service members. However, U.S. policy is 
always to seek agreement from host nations to allow 
U.S. service members to be tried under the UCmJ 
because it provides to the accused the protection of 
the U.S. Constitution. Host nations regularly agree 
to allow the U.S. to exercise jurisdiction because of 
confidence in America’s system.

Furthermore, some military crimes are specific 
to the military and cannot be prosecuted by fed-
eral court or local jurisdictions (e.g., unauthorized 
absence from an appointed place of duty). In con-
trast, civilian prosecutors only have jurisdiction 
over crimes that happen in their jurisdiction, no 
matter who commits the crime, military or civilian 
alike. Thus, a service member who assaults a civilian 
in the United States may be prosecuted by the mili-
tary, a local county or city prosecutor, or in some cir-
cumstances the nearest United States Attorney. A 
civilian who assaults a service member in the United 
States can only be prosecuted by the local county or 
city prosecutor or in some circumstances the near-
est United States Attorney.

Unlike the civilian criminal justice system, where 
prosecutors or police file charges against an accused 
in a standing court, the military justice system has 
no standing courts and must create one for each 
individual case. Courts-martial are “created” by the 
power invested in a convening authority.3 The con-
vening authority creates a court-martial by issuing a 
convening order.4 The convening authority has a role 
reducible to neither prosecutor nor judge, for the 
authority details military personnel as members for 

a court-martial,5 decides on the charges to be filed,6 
decides whether to use non-judicial punishment 
or an administrative proceeding in lieu of a trial, 
approves or rejects requests for expert witnesses, 
and accepts plea agreements. In contrast, civilian 
prosecutors decide only whom to investigate, whom 
to charge, and what to charge. The reason for the dif-
ference is that civilian prosecutors are not respon-
sible for the defendant’s training, good order, and 
discipline in the way that a military commander is. A 
convening authority also plays a key role after a case 
goes to court-martial.

Articles 26 and 27 of the UCmJ provide for and 
require independent military judges, trial counsel 
(prosecutors), and defense counsel to be detailed 
to each court-martial. In the event of a conviction, 
Article 60 of the UCmJ requires the findings and 
sentence of the court-martial to be reported to the 
convening authority.7 Defendants may submit to the 
convening authority matters for consideration with 
respect to the findings of the court-martial, as well 
as the sentence.8 Article 60 provides the conven-
ing authority with the flexibility to modify, approve, 
disapprove, commute, or suspend the sentence, in 
whole or in part, and it may set aside the finding of 
guilty by a court.9 All convictions that result in a dis-
charge from the military or confinement of one year 
or more are automatically appealed to the interme-
diate, service-specific appeals courts.

“There’s No Substitute for a 
Commander Who Does It Right”

One proposal before Congress would strip com-
manders of the legal authority to refer cases to court-
martial, and transfer that authority to an entity (a 
military prosecutor) outside the chain of command. 
This proposal lacks merit, demonstrates a lack of 
understanding of the current military justice sys-
tem, and, if enacted, would fundamentally weaken 
the military.

The military exists to defend the nation: This 
is its mission. To accomplish that mission, leaders 
must ensure that those who serve under them are 
combat ready, and once ordered into armed conflict, 
combat effective. maintaining good order and disci-
pline in the armed forces is essential to accomplish-
ing the mission.

Those who have not served in the military have 
a difficult time understanding the concept of good 
order and discipline in the armed forces. While 
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civilians may understand the concept in theory, 
without living and experiencing the reality, they 
may not fully grasp why the military justice system 
diverges from the civilian justice system, which plac-
es charging powers in prosecutors. The military is 
different in a key respect: its mission. Commanders 
exist to carry out the mission, and as such, must 
retain the full legal authority to do just that, includ-
ing but not limited to the authority to refer cases to 
court-martial.

This point was reinforced at a recent Senate 
Armed Services Committee hearing. Several senior 
officers fiercely defended commanders’ author-
ity and ability to refer sexual assault cases to court-
martial. They explained that any delegation of refer-
ral authority to a military prosecutor outside the 
chain of command would undermine the ability of 
the commander to maintain unit discipline. They 
also stated that the ability to refer cases of sexual 
assault to a court-martial is essential to changing the 
climate within the military regarding sexual assault. 
Without the authority to discipline those who com-
mit sexual assault and other crimes, unit command-
ers would be hobbled in building units that can ably 
defend the nation. moreover, the testifying officers 
unanimously rejected the claim that commanders 
are unable or unwilling to bring charges in appro-
priate cases. Commanders, they explained, have the 
necessary legal training, the professional advice of a 
JAG to evaluate cases for trial, the tools they need to 
make the right decisions under the UCmJ, and the 
willingness to vigorously prosecute sexual assault 
cases.10

The officers also agreed that taking the authority 
to refer charges away from the commanders could 
actually decrease the number of sexual assaults pros-
ecuted. Colonel Donna W. martin, USA, Commander, 
202nd military Police Group, stated that a prosecu-
tor would be unlikely to have the same passion for 
discipline as a commander.11 Colonel Tracy W. King, 
USmC, Commander, Combat Logistics Regiment 
15, stated that commanders do not consider judicial 
economy, which may be a consideration for an inde-
pendent prosecutor.12 A commander is more inter-
ested in justice and sending a message to the rest of 
troops in the unit. Colonel Jeannie m. Leavitt, USAF, 
Commander, 4th Fighter Wing, explained that there 
could be instances where a prosecutor might not 
bring a prosecution due to shortcomings in evidence, 
but as a commander she would prosecute to promote 

the discipline of the defendant and the other troops 
in her unit.13 Col. King explained, “[if a] proven sex-
ual assault occurs in my command and I don’t report 
it, I am gone, there is no question in my mind.”14 In 
this way, the military has made strides in incentiv-
izing commanders to take sexual assault seriously.

From a legal standpoint, commanders—who are 
not lawyers—need only probable cause to send a 
case to a court-martial (i.e., reason to believe that a 
member of the command committed a crime). Once 
they refer a case to court-martial, a military pros-
ecutor prepares the case for trial. military prosecu-
tors, like their civilian counterparts, must prove 
their case beyond a reasonable doubt. On the other 
hand, civilian prosecutors decide whether or not to 
charge someone and how to charge them. In evaluat-
ing cases for prosecution, they do not weigh whether 
or not filing charges enforces good order and disci-
pline in the armed forces. Rather, they weigh and 
balance other issues, including first and foremost 
the evidence and whether or not the case fits within 
its internal charging guidelines.

Senator mcCaskill, who asked commanders tough 
questions during the most recent hearings, stated, 

“[T]he best way to protect victims and realize more 
aggressive and successful prosecutions is by keeping 
the ... chain of command in the process at the begin-
ning of a criminal proceeding within the UCmJ, we 
believe that there will be less retaliation, we believe 
there will be more prosecutions ... [W]e believe that 
the only way to hold commanders accountable is to 
make them responsible, not to completely remove 
their responsibility....”15 Later, Senator mcCaskill 
and Representative Loretta Sanchez (D–CA) wrote 
in an op-ed, “… there’s no substitute for a command-
er who does it right.”16 They are exactly right.

These legislators’ sentiments were echoed in 
recent statements made by current and former ser-
vice members.17 For example, Chief master Sergeant 
barbara Taylor, USAF (Ret.), stated that a “com-
mander cannot be held responsible if he does not 
have the authority to act.”18 While acknowledging 
that there is room for improvement, Fleet master 
Chief Jacqueline DiRosa maintained that the author-
ity to prosecute sexual assaults should remain with 
commanders: “[D]on’t take the authority away from 
command, let’s look at the processes that can sup-
port the commanders.”19

Some proponents of the removal of command 
authority have identified as “success stories” similar 
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policies in Australia, Canada, New Zealand, and the 
United Kingdom and urge the United States to follow 
suit.20 but these countries’ removal of prosecutions 
from the chain of command can hardly be touted as 
a success for victims.21 In fact, in most of these cases, 
the prosecution authority was removed for the pur-
poses of protecting the accused, not the victim, as a 
result of court decisions of either international or 
domestic tribunals.22

The facts also do not support this argument. None 
of our allies has a caseload as large as the armed forc-
es of the United States.23 Despite this caseload, our 
current U.S. system remains more effective than 
those of our allies. For example, the Army instal-
lation at Fort Hood alone has a higher conviction 
rate than Canada Defense Forces and is equal to the 
Israeli Defense Force in courts-martial for sexual 
assault offenses.24 most of America’s allies reported 
that removing the authority to prosecute from the 
chain of command has slowed prosecutions,25 and 
they saw no increase in the number of convictions 
under the new system.26

This notion of accountability to one’s command-
ing officer may seem mysterious to civilians who 
have never served in the armed forces. but chain 
of command, and accountability up and down the 
chain of command, is essential to carrying out the 
missions as ordered by the President, whose authori-
ty as Commander in Chief owes accountability to the 
people via elections and assures a military that will 
not threaten a constitutional democracy—whether 
America is engaged in an armed conflict or not.

Some who favor the elimination of convening 
authority power argue that victims of sexual assault 
are limited in where they can report the crime, and 
thus removal of the convening authority charging 
power is the only solution. but victims of sexual 
assault in the military have almost one dozen sepa-
rate entities outside the chain of command to which 
they can report the crime.

victims of sexual assault, whether in the mili-
tary or outside of it, are often reluctant to report the 
crime, and share similar reasons: embarrassment; 
fear of what people will think about them; fear of 
repercussions because of the status of the perpe-
trator; fear that they won’t be believed; reluctance 
to draw attention to themselves or the situation; 
fear that reporting might have a negative effect on 
their family, job, or relationships; reluctance to go 
through the excruciating criminal trial process; or 

all of the above. Of course, there are a host of other 
reasons. The notion that victims of sexual assault 
in the military don’t report because the system is 
intentionally structured so that commanders won’t 
take their claims seriously is belied by the facts. 
Failure of a commander to investigate any allega-
tion of misconduct, especially sexual assault in one’s 
command, is likely to be a career-ending mistake for 
the commander—as it should be. Radically upending 
the military justice system by removing convening 
authority power from commanders actually relieves 
commanders of the responsibility of proper inves-
tigation and adjudication of misconduct, which will 
irreparably harm the military’s ability to enforce 
good order and discipline.

Litigation Training in the Military 
Aligns with Best Practices

In addition to the long-standing and ongoing 
general military training (GmT) regarding sexual 
assault in the military for all active duty and reserve 
component personnel (detailed in Appendix A), the 
services have committed themselves to litigation 
training for JAGs responsible for prosecuting and 
defending cases in courts-martial. That training, 
both general in nature and specific to sexual assault 
cases, is part of the solution to making the military 
criminal justice system even stronger.

As this paper argues, one key, additional compo-
nent to making the military criminal justice system 
work better for victims and defendants alike, is for 
the Army, Air Force, and marine Corps to do as the 
Navy JAG Corps has done and establish a litigation 
career track for their JAGs, as discussed later in this 
paper.

Proper litigation training is crucial for both pros-
ecutors and defense counsel, in and outside the mili-
tary. As this paper demonstrates, and as the facts 
from official reports submitted by the services each 
year to the Court of Appeals for the Armed Forces 
(CAAF) show, the military has provided ongoing, 
top-notch training to criminal litigators for years. 
The best district attorney and public defender offices 
in the country, not surprisingly, also provide entry-
level and ongoing training to their attorneys, as this 
paper demonstrates. The CAAF reports also indi-
cate that there has been a substantial increase in 
the amount of training and the number of programs 
addressing incidents of sexual assault.27 The initial 
increase in sexual assault awareness began in 2005, 
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but the major, sustained emphasis on sexual assault 
prevention and prosecution began in 2008.28 This 
emphasis on training is also reflected in those units 
of public defenders and district attorneys’ offices 
that deal with sexual assault offenses. Clearly, the 
military’s training comports with best practices, 
and must continue.

The Navy and Marine Corps. In 2007, a mili-
tary Justice Litigation Career Track program was 
instituted in the Navy and, subsequently, career liti-
gators were sent to civilian post-graduate schools to 
further their litigation training. This career track is 
a step in the right direction. The program permits 
both prosecutors and defense counsel to remain 
litigators throughout their entire career as JAGs. 
because the position is permanent, these litigators 
are able to hone their skills through experience and 
training, and will consequently provide the Navy 
with a cohort of experienced litigators with cre-
dentials similar to those of litigators in the civilian 
criminal justice system. Additionally, proven litiga-
tors are then able to apply and compete for positions 
as military-trial or appellate judges—a critical com-
ponent of a properly functioning and 21st-century 
military justice system.

The Navy has similarly intensified its training 
programs. The Naval Justice School trains Navy 
JAGs, Coast Guard JAGs, and uniformed marine 
Corps attorneys. In 2009, the Naval Justice School’s 
Accession Judge Advocate Course was expanded 
from 9 weeks to 10 weeks.29 The school also offered 
the following advocacy courses: Capital Litigation 
(with different sections for prosecution and defense), 
Intermediate Trial Advocacy, and Advanced Trial 
Advocacy.30 In 1998, 2001, and 2002, the school 
also offered the National College of District Attor-
neys Course.31 In 2000, a class entitled Litigating 
Complex Cases was offered.32 Starting in 2003, the 
course in Capital Litigation was discontinued in 
favor of a course entitled Prosecuting and Defend-
ing Complex Cases.33 In 2012, the school added a 
biannual trial counsel and defense counsel orienta-
tion, and two additional advocacy classes: Litigating 
Complex Cases and Senior Trial and Defense Coun-
sel Litigation.34 Navy Trial Counsel Assistance Pro-
gram (TCAP) training presentations were also men-
tioned in most of the reports.35 In 2012, the Naval 
Justice School offered several classes focused on the 
topic of sexual assault.36 That same year, two officers 
participated in an externship in sex crimes divisions 

in state and district attorney’s offices to gain experi-
ence readily adaptable to military justice practice.37

In addition to the new offerings at the Naval 
Justice School, the reports also document a number 
of changes to naval litigation training. For example, 
the 2012 report stated that increasing availability of 
advocacy training was a “cornerstone of the JAG’s 
agenda” for the year.38 It documented the progress 
made toward the goal of centralizing the trial advo-
cacy training and requirements for both trial coun-
sel and defense counsel.39 In 2012, Code 20, the 
Navy’s Criminal Law Division, contracted with the 
Justice management Institute to produce a report 
on the development of Performance measures 
(metrics) for Prosecutors and Defense Counsel.40 
The performance measures were organized into six 
primary categories: due process, victims’ rights and 
safety, accountability, timeliness, competency, and 
communication. Within each of those categories, 
two separate series of measures were established: 
systems measures focusing on the macro-level per-
formance of the JAG Corps and individual measures 
focusing on whether individual performances con-
tributed to the overall JAG Corps goals and objec-
tives. These performance measures were to be used 
to conduct critical self-evaluation and increase 
advocacy skills and training curriculum of military 
justice practitioners.41 The Navy also increased the 
availability of sexual assault training. In 2009, the 
Navy hired a sexual assault litigation specialist.42 
It also offered a continuing legal education course 
entitled Litigation of Sexual Assault Cases.43 In 2010, 
the Navy enhanced its victim Witness Assistance 
Program.44

In 2012, the Navy initiated its Sexual Assault 
Prevention and Response—Leadership/Fleet.45 It 
also developed the Defense Sexual Assault Incident 
Database to allow for more accurate tracking and 
reporting of sexual assaults.46 In addition, the crimi-
nal law division provided sexual assault litigation 
training for the Naval Criminal Investigative Service 
(NCIS), senior military, and civilian personnel.47

The marines have also instituted new policies 
to reflect their continuing emphasis on litigation 
and sexual assault training. In 2010, the marines 
launched an initiative to increase training, includ-
ing instituting the TCAP to provide, among other 
things, training to trial counsel and defense coun-
sel.48 In 2012, the legal system was restructured to 
increase the experience, training, and expertise of 
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its personnel, with regards to litigation in general 
and in the area of sexual assault offense.49 Within 
the new organization, a Complex Trial Team pro-
duces and implements standard operating proce-
dures for investigating sexual assaults, consults with 
prosecutors dealing with complex cases, and devel-
ops training programs.50 The marines also imple-
mented victim’s legal assistance, including a Sexual 
Assault Response Coordinator and sexual assault 
victim advocate.51 TCAP focused on assisting in 
sexual assault matters and offered courses focused 
on sexual assault and victim support, and supple-
mented these courses with sexual assault mobile 
Training Teams.52 In 2011, the marines held their 
second annual victim Witness Assistance Program 
conference, which provided baseline training to per-
sonnel by civilian experts on handling sexual assault 
victims.53

The Army. From 1997 to 2012, the Army JAG 
Corps increased its emphasis on advocacy training.54 
The basic Course for all JAGs includes advocacy 
training and was adapted and expanded to empha-
size advocacy training and, in particular, issues aris-
ing in sexual assault cases. In 1997, the Army reintro-
duced a program in which each basic Course student 
acts as counsel in a contested court-martial.55 The 
next year, the course was expanded to include three 
advocacy exercises: an administrative separation 
board, a guilty plea, and a contested court-martial.56 
In 2004, the number of exercises was reduced to two, 
and students were required to serve as counsel in 
only a guilty plea and a contested court-martial.57 
In 2005, the basic Course was revised to include 
12 advocacy exercises and called “The Anatomy of 
a Court-martial.”58 This basic Course was in place 
until 2011, when it was restructured again. In the 
new course, students walk through a sexual assault 
fact pattern from start to finish and participate in 
14 advocacy workshops.59 In each iteration of the 
course, the advocacy component has been increased 
to include more practical training methods. The 
Judge Advocate General’s Legal Center and School 
(TJAGLCS) provides an increasing number of elec-
tive graduate courses in advocacy training to aug-
ment the basic course.60 Class offerings over the 
years have included: multi-Service High Profile 
Case management61 and Criminal Law Advocacy.62 
In 2012, the Army offered new JAGs two classes for 
litigators after the basic Course: New Prosecutors 
Course and Defense Counsel 101.63

The Judge Advocate General’s Legal Center and 
School also expanded its sexual assault training. In 
2011 and 2012, all of the general training courses 
at the TJAGLCS included a sexual assault fact pat-
tern.64 In addition, senior officers received instruc-
tion on the Army’s Sexual Harassment/Assault 
Response and Prevention (SHARP) program and 
victim and offender behavior.65 In that class, officers 
work though a sexual assault fact pattern, discuss 
their SHARP obligations, and make a transmittal 
decision.66 There is also a continued emphasis on 
sexual assault prosecution training.67

Other training offered for Army JAGs includes 
publication and distribution of the Advocacy Trainer, 
a learning tool that combines skill development 
drills and videos to augment the primary program.68 
In 2009, the Army introduced a pilot program for 
career judge advocates to enroll in a prosecuto-
rial science LLm (master of Law) program.69 In 
2009, there was also an effort to coordinate train-
ing for the development of prosecutors in civilian 
venues, including the National District Attorneys 
Association, National Advocacy Center, American 
Prosecutor’s Research Institute, and National 
Center for missing and exploited Children.70 The 
Judge Advocate General’s Trial Counsel Assistance 
Program (TCAP) also provided regular training.71 In 
2006, TCAP developed a course entitled TC101: How 
to be a Trial Counsel.”72 The judiciary also partici-
pated in teaching classes and in the advocacy train-
ing of trial and defense counsel through the bridging 
the Gap and Gateway to Practice programs.73 In 2011, 
TCAP introduced its New Prosecutor Course.74

In 2008, the Army also instituted a program 
aimed at identifying qualified personnel and ensur-
ing that each JAG receives sufficient training. The 
military Justice Skill Identifier program allows 
JAGs to obtain the following levels of recogni-
tion: basic, Advanced, expert, and master military 
Justice Practitioner.75 In 2009, another program, 
the Trial Advocates Training Tracking System was 
instituted, which allows administrators to track the 
training and career progression of each judge advo-
cate.76 Through this system, administrators can 
monitor each judge advocate and make a determi-
nation as to whether further training is required.77 
both of these programs were functioning during 
fiscal year 2012.78 In 2010, there was a further push 
for increased training, beginning with the Training 
Synchronization meeting, which resulted in the 
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Consolidated Criminal Law Calendar.79 Advocacy 
training opportunities were also provided in mul-
tiple civilian venues through the Criminal Law 
Division.80 In 2011, the Judge Advocate General’s 
Defense Counsel Assistance Program (DCAP) host-
ed a Joint Advocacy Symposium that included an 
intensive trial skills improvement workshop.81

Also in 2008, the Army made further progress 
toward its goal of prosecuting and preventing sexual 
assaults with the implementation of a new Sexual 
Assault Prevention and Response Program.82 In 
2009, it developed initiatives to improve the abil-
ity to effectively deal with sexual assault cases.83 In 
2009 and 2010, the Army introduced four new sex-
ual assault litigation courses.84 In addition, it hired 
Highly Qualified experts (HQes) to develop training 
programs and provide assistance in sexual assault 
cases and created more special victims prosecutors 
to provide direct input into sexual assault prosecu-
tions.85 The 2010 report stated that by January 2011 
all prosecutors would have a designated Special 
victims Prosecutor and sexual assault litigation 
expert.86

In 2012, the Army formalized its Special victim 
Capability, a program staffed by Special victim 
Prosecutors, Criminal Investigation Division Sexual 
Assault Investigators, victim Witness Liaisons, and 
paralegals.87 This capability will aid in effective-
ly prosecuting those charged with sexual assault 
offenses, while protecting the victims of those 
offenses.

These official reports demonstrate that the Army 
leadership understands and supports continuing 
legal education for litigators. These formal training 
courses, aimed at entry-level, beginner, intermedi-
ate, and senior judge advocates, are commendable. 
The only way to institutionalize the efficiency and 
effectiveness of this training, however, is to create a 
career litigation track in each of the services. Such 
flexibility would allow career military litigators 
to specialize in litigation and draw more from the 
training programs available.

The Air Force. The Air Force also offers pro-
grams to JAGs to improve their advocacy skills and 
increase the expertise of its legal system in the area 
of sexual assault. The Air Force Judge Advocate 
General’s School now offers courses in advanced 
trial advocacy and trial and defense advocacy.88 
In 2011, the school offered courses that focused on 
foundation advocacy.89

In order to place a greater emphasis on litigation 
training, the Senior Trial Counsel (STC) division is 
composed of the “Air Force’s premier prosecutors.”90 
This division is intended to reflect an emphasis on 
training litigators. The STCs attend many hours of 
advocacy training, including a civilian career pros-
ecutor class and classes on advanced trial advocacy, 
prosecuting complex cases, and protecting chil-
dren online.91 In recent years, Senior Trial Counsel 
attended further advocacy training, including a 
number of external conferences and courses on 
complex cases and child protection.92

The Air Force sexual assault programs have 
undergone a similar evolution. For example, in 2009, 
the Air Force began increasing its emphasis on sex-
ual assault. Its Appellate Government Counsel cre-
ated an interactive training scenario based on a sex-
ual assault case entitled, Trauma to Trial.93 From 
2009 onward, Senior Trial Counsel attended many 
hours of training focused on sexual assault.94 The 
military Justice Division trained personnel in the 
victim and Witness Assistance Program regarding 
sexual assaults, and prosecutors attended advocacy 
training focused on sexual assault crimes.95 In addi-
tion, in 2010 and 2011, the Air Force and Army co-
sponsored the military Institute on the Prosecution 
of Sexual violence.96 Furthermore, in 2012, the 
Air Force implemented its Special victims Trial 
Capability, consisting of senior prosecutors trained 
for the prosecution of specialized cases, including 
sexual assault cases.97

Taken together, these reforms and new initiatives 
are impressive and a step in the right direction. The 
military has taken considerable strides toward cre-
ating a system that successfully trains litigators who 
handle very complex cases—and it deserves credit 
for doing so. However, a career litigation track in 
each JAG Corps would assist these lawyers in uti-
lizing these new programs to prosecute all felonies, 
including sexual assaults.

Congressional Reform of 
Article 120 Made Matters Worse

This year is not the first time Congress has 
attempted to legislate a solution to the issue of sexu-
al assault in the military. In 2006, Congress attempt-
ed to address the issue by overhauling Article 120 of 
the Uniform Code of military Justice (UCmJ), the 
provision that criminalizes sexual assault to make 
it easier to prosecute cases and win convictions. but 
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the amendment backfired, throwing prosecutions 
into disarray. That episode should serve as a cau-
tionary tale in the current debate.

When it last attempted reform with regard to sex-
ual assault in the military, Congress began, promis-
ingly enough, by asking the Secretary of Defense 
to review the UCmJ and the manual for Courts-
martial (mCm) in order to determine “what chang-
es are required to improve the ability of the military 
justice system to address issues relating to sexual 
assault” and conform military law “more closely 
to other Federal laws and regulations that address 
such issues.”98 The resulting report concluded “[a]
fter thorough review, the subcommittee members 
were unable to identify any sexual conduct (that the 
military has an interest in prosecuting) that can-
not be prosecuted under the current UCmJ and 
mCm. based on this determination, the subcom-
mittee unanimously concluded that change is not 
required.”99 In fact, the report identified a number 
of considerations that weighed against changing the 
law, including the fact that lack of statutory author-
ity to prosecute sexual assault simply was not a 
problem.100

Nonetheless, Congress responded by amending 
the law to strip out the requirement that the pros-
ecution prove lack of consent by the victim to win 
a conviction.101 At the same time, it reintroduced 
consent as an affirmative defense, available only 
for the most serious crimes (rape, aggravated sexu-
al assault, aggravated sexual conduct, and abusive 
sexual conduct), that the accused “has the burden of 
proving…by a preponderance of the evidence. After 
the defense meets this burden, the prosecution shall 
have the burden of proving beyond a reasonable 
doubt that the affirmative defense did not exist.”102

The new statute ran into serious problems from 
the start, and the CAAF, the military’s highest court, 
heard three cases challenging different aspects of it.

In United States v. Neal, the defendant brought 
a constitutional challenge to the burden-shifting 
nature of consent as an affirmative defense, alleging 
that requiring the defendant to prove consent by a 
preponderance of the evidence unconstitutionally 
placed on the defendant the burden of disproving 
an element of the crime.103 Although it rejected that 
argument, the CAAF was forced to adopt a narrow 
reading of the statute, so as to avoid running afoul 
of the Due Process Clause’s requirement that the 
government prove all of the elements constituting 

a criminal offense. This narrow reading allowed the 
accused to introduce evidence of consent, even when 
that defense was unavailable, to rebut elements of 
the offense, such as the use of force.104

In United States v. Prather, the accused was 
charged with aggravated sexual assault against a 
victim who was “substantially incapacitated.”105 The 
CAAF concluded that the statutory interplay among 
relevant provisions of Article 120—when an accused 
raised the affirmative defense of consent to a charge 
of aggravated sexual assault by engaging in a sex-
ual act with a person who was substantially inca-
pacitated—resulted in an unconstitutional burden 
shift to the accused. 106 The Court further held that 
where the members were instructed by the military 
judge prior to their deliberations consistent with the 
statutory scheme found in Article 120, the uncon-
stitutional burden shift was not cured by the stan-
dard military Judge’s benchbook “ultimate burden” 
instructions. Accordingly, the CAAF threw out the 
conviction.107

Finally, in United States v. Medina, another aggra-
vated sexual assault case that challenged the consti-
tutionality of Article 120, the military judge did not 
instruct the members that the burden was on the 
accused to prove the affirmative defense of consent 
by a preponderance of the evidence. Instead, ignor-
ing the plain language of the statute, the military 
judge instructed the members that the evidence 
raised the defense of consent and that the govern-
ment had the burden of disproving the defense 
beyond a reasonable doubt. The CAAF found that, 
in deviating from the statute without explanation, 
the military judge was in error. However, the convic-
tion was upheld because the judge’s error was deter-
mined to be harmless beyond a reasonable doubt.108

Congress ultimately recognized its error and 
amended Article 120 in 2011. The current statute 
reduces the number of offenses in Article 120 to four: 
rape, sexual assault, aggravated sexual contact, and 
abusive sexual contact.109 While lack of consent is 
still not an element of those offenses, it is now avail-
able as a general affirmative defense.110 The burden-
shifting provision was also removed.

Congress’s Article 120 experiment was a fiasco, 
resulting in a four-year ordeal that unnecessarily 
disrupted military jurisprudence. Congress should 
learn from this unfortunate episode that the prob-
lem of sexual assault cannot be “fixed” by attempt-
ing to make it easier for the government to get and 
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sustain convictions—because quick fixes to the mili-
tary justice system can have substantial unintended 
consequences.

Commanders are part of the solution; they are 
not the problem. It is important to keep in mind 
that there are civilian district attorneys and detec-
tives who sometimes fail to serve the interests of 
victims of violent crime, including sexual assault. 
Fortunately, they are few and far between. The solu-
tion in those situations is not to condemn all district 
attorneys or detectives, but hold those few account-
able for their inaction and lack of professionalism. 
Similarly, Congress should not eliminate the power 
of commanders to hold their personnel accountable 
by referring them to courts-martial, simply because 
of the actions of relatively few convening authorities.

Congress should not ignore the institutions and 
leaders who are responsible for military justice as it 
seeks to make appropriate improvements to the cur-
rent system.

Current Reform Proposals
The Problem Is Real. Incidents of sexual assault 

are a real and recognized problem, both in the mili-
tary and in civilian life. In 2005, the Department 
of Defense (DOD) created the Sexual Assault 
Prevention and Response Office (SAPRO) to report 
on, and respond to, the problem of sexual assault 
in the military.111 In 2013, SAPRO issued a report 
based on a survey on the status of sexual assault in 
the military. Notably, the survey extrapolated that 
in 2012, there were an estimated 26,000 instances 
of “unwanted sexual contact,”112 defined as “inten-
tional sexual contact that was against a person’s 
will or which occurred when the person could not 
consent….”113 This number of estimated incidents 
amounts to 6.1 percent of female and 1.2 percent of 
male service members.114

Similar studies done by the Department of 
Justice in the civilian college population, a compa-
rable population to the military due to the high per-
centage of younger service members, reported high-
er rates of sexual assault. The 2000 study reported 
that 19 percent of college women had been “sexu-
ally victimized,”115 and a 2007 study reported that 
13.7 percent of women had been victims of a sexual 
assault in college.116

 While these studies suggest that the military’s 
sexual assault issues may be less serious than in 
civilian society, sexual assault has a uniquely greater 

damaging effect on the military, such that even one 
incident is unacceptable. Incidents of sexual assault 
are detrimental to morale, destroy unit cohesion, 
show disrespect for the chain of command, and 
damage the military as a whole, both internally as 
well as externally. Service members are trained for 
situations in which it is essential to trust both enlist-
ed members of the unit and the chain of command 
completely. Sexual assault in the military destroys 
that trust, which can detract from the readiness of 
America’s armed forces.

During the past few years, there has been a wave 
of proposed solutions to the issue of sexual assault 
in the military. both the executive and legisla-
tive branches have proposed a plethora of different 
reforms. Indeed, the sheer number of proposals is 
a testament to the commitment of both branches 
of government to the armed forces. However, each 
proposal’s substance should be critically evaluated 
to determine whether the proposed solution, with 
the admirable goal of reducing the incidents of sex-
ual assault and properly disposing of sexual assault 
cases, would produce unintended negative conse-
quences for the military justice system as a whole.

Executive Proposals. The executive branch, 
through both executive orders and Department of 
Defense directives, has been continuously involved 
in the development of new policy reforms to decrease 
the prevalence of sexual assault in the military. For 
example, recently the executive branch created 
a new military Rule of evidence, Rule 514, which 
extends the confidential communications privilege 
to communications between victims and victim 
advocates.117 In addition, Secretary of Defense Leon 
Panetta issued a policy in the spring of 2012 that 
requires the convening authority to be an O-6 or 
higher for certain specific sexual assault offenses.118

On December 16, 2011, the Deputy Secretary 
of Defense issued a Directive-Type memorandum 
(DTm) which established policies and procedures to 
expedite the transfer of a service member who filed 
an unrestricted report of sexual assault.119

In the summer of 2013, Secretary of Defense 
Chuck Hagel continued this trend by issuing pro-
posed additional reforms to the military justice sys-
tem, including amending the legal authority that 
empowers commanding officers to overturn a court-
martial conviction before the case is heard by an 
appellate court, an authority found in Article 60 of 
the UCmJ.
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The proposal suggested two substantive chang-
es to Article 60: First it would eliminate the discre-
tion of a convening authority to change the find-
ings of a court-martial, except for minor offenses 
that would not ordinarily warrant a court-martial; 
and second, it would require a convening authority 
to explain in writing any changes made in court-
martial sentences, as well as any changes in find-
ings involving minor offenses.120 The intent of these 
changes is to “ensure that convening authorities 
are required to justify—in an open, transparent, 
and recorded manner—any decision to modify a 
court-martial sentence.”121 These proposals have 
been adopted by both the Senate and House pro-
posals discussed, infra.122

The package of proposals in the Chairman’s 
mark, discussed infra, also mandates an assess-
ment of the clemency procedures in the military to 
determine “the opportunities for clemency provid-
ed in the military and civilian systems, the appro-
priateness of clemency proceedings in the military 
system, the manner in which clemency is used in 
the military system, and whether clemency in the 
military justice system could be reserved until the 
end of the military justice process.”123 This assess-
ment would allow Congress to be fully informed 
of the role the convening authority’s Article 60 
authority plays in the military justice system—an 
understanding that will allow for an educated 
determination of whether that authority should be 
eliminated.

On August 15, 2013, the Department of Defense 
proposed additional changes, above and beyond 
amending Article 60. Those additional measures are 
meant to “improve victim support, strengthen pre-
trial investigations, enhance oversight, and make 
prevention and response efforts more consistent 
across the military services.”124 They include:

■■ Creating a legal advocacy program that provides 
legal representation to sexual assault victims;

■■ Requiring a JAG to preside over Article 32 pretri-
al investigations in sexual assault cases;

■■ Giving commanders the flexibility to reassign 
or transfer members who are accused of sexual 
assault or related offenses in order to avoid con-
tact with the victim;

■■ Requiring timely follow-up reports on sexual 
assault to be given to the first general or flag offi-
cer within the chain of command;

■■ Directing the DOD Inspector General to regular-
ly evaluate closed sexual assault investigations;

■■ Standardizing rules prohibiting inappropriate 
relationships between recruiters and trainers 
and their recruits; and

■■ Proposing changes to the manual for Courts-
martial that would allow victims to give input 
during the sentencing phase of courts-martial.125

These additional measures demonstrate the 
Department of Defense’s commitment to improv-
ing the existing system—as opposed to fundamen-
tally changing its structure. Since the Defense 
Department has firsthand experience with the mili-
tary justice system, Congress should give their pro-
posals, which work within the existing system, seri-
ous consideration.

Bypassing the Convening 
Authority Puts Victims at Risk

The proposal126 by Senator Gillibrand would 
eliminate the power of military commanders to 
refer cases to court-martial and gives sole power 
or authority to military prosecutors. This proposal 
stems from a dangerous lack of understanding of 
the unique role of a convening authority within the 
military justice system, and of the military in gener-
al. Consequently, this proposal aims to fix the prob-
lem of sexual assault in the military by “shaking up” 
the status quo. In reality, such a blunt approach will 
weaken the military criminal justice system, harm-
ing victims of sexual assault, and undermining the 
enforcement of good order and discipline in the 
armed forces forever.

The power to send someone to a court-martial 
is separate and distinct from the power to choose 
what charges a person should face. The thinking 
behind Senator Gillibrand’s proposal is that com-
manders cannot be trusted to hold people account-
able for their crimes, and thus prosecutors must be 
given the power to decide whether they should be 
court-martialed.

In the military, prosecutors and defense attor-
neys do not work for the command of the accused or 
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the convening authority. Rather, they report to the 
senior prosecutor or senior defense counsel in the 
area. In that sense, they are already independent. So 
taking away convening authority power just to give 
the authority to an independent prosecutor in the 
military accomplishes nothing, as prosecutors are 
already independent from commanders or conven-
ing authorities.

but the Gillibrand proposal would undermine all 
commanders’ ability to enforce good order and dis-
cipline across the armed forces. For example, com-
bat commanders, when lawfully engaged in armed 
conflict, have the authority to order their soldiers 
to kill the enemy. The proposal would, among other 
things, eliminate those commanders’ authority to 
prosecute those soldiers that indiscriminately kill 
women and children or commit other violations of 
the Law of Armed Conflict.

Under current law, commanders decide wheth-
er to send someone to a court-martial (by “refer-
ring” a case to court-martial), and decide on the 
charges that should be brought against the accused. 
Yet there is no systemic evidence that commanders 
are refusing to refer sexual assault cases to court-
martial; in fact, the evidence points to the opposite 
conclusion. Some commanders refer cases to court-
martial despite legal advice to the contrary, but do 
so to enforce good order and discipline in their unit.

Another implicit assumption underlying this pro-
posal is that military prosecutors would routinely 
file charges in military sexual assault cases that 
convening authorities today refuse to refer to court-
martial. That assumption is also incorrect.

Professional career civilian sex crimes prosecu-
tors who work in district attorney’s offices near mili-
tary installations across the country routinely reject 
some alleged sex crimes cases arising from the mili-
tary. These cases are rejected not because they are 
military, but because, based on these prosecutors’ 
experience and internal charging guidelines, the 
cases are poor candidates for prosecution. Often 
times, there is either no evidence of a crime at all or 
the evidence is so weak that there is no reasonable 
likelihood of success on the merits. Of course, civil-
ian prosecutors take some military sex crimes cases. 
They take some cases that the military gives them 
or that the military rejected. Under the current sys-
tem, some of these cases, in which civilian career 
prosecutors would not even indict, are neverthe-
less referred to court-martial in the military. Some 

of those cases, which are nevertheless referred to 
court-martial, result in a not-guilty finding. There 
are instances where a convening authority refers a 
case to court-martial against the advice or recom-
mendation of legal counsel or investigating officers 
in cases where civilian professional prosecutors 
have shown little or no interest.

Congress’s goal, therefore, should not be to 
increase the number of sex crimes cases referred 
to courts-martial, which seems to be the unspoken 
animus behind stripping commanders of referral 
authority. Rather, the goal should be to create a fair, 
impartial system of justice for victims and defen-
dants alike that achieves justice.

Ironically, if the Gillibrand proposal were to 
become law, fewer cases would likely be referred 
to court-martial because military prosecutors, 
like their civilian counterparts, would only press 
charges in cases where the prosecutor thinks he 
can prove the case beyond a reasonable doubt. As 
Senator mcCaskill and Representative Loretta 
Sanchez recently concluded in a USA Today op-ed, 
the Gillibrand plan is “… a risky approach for vic-
tims—one that would increase the risk of retaliation, 
weaken our ability to hold commanders account-
able, and lead to fewer prosecutions.”127 mcCaskill 
and Sanchez support their conclusion by point-
ing out that handing the decision to refer cases to 
courts-martial to “outside lawyers will never carry 
the broad authority and legitimacy of a military 
commander within a unit, or [be able to under-
stand] the close grasp of the culture and discipline” 
of that particular unit. Furthermore, they argued 
that Congress must be able to hold commanders 
accountable for their actions (or inaction), and that 
it is “impossible to hold someone accountable for fix-
ing a problem when you strip them of their responsi-
bilities for fixing that problem.”

Under the current system, as Colonel Leavitt sug-
gested, commanders refer cases to court-martial to 
send a message, sometimes against the advice of the 
JAG. For example, commanders can refer cases to 
court-martial when they are convinced that there is 
probable cause that a crime has been committed and 
that the accused committed the crime. Commanders 
view the court-martial as a forum where both the 
prosecution and defense can fully litigate the case, 
and where qualified members (jurors) can render an 
informed verdict. Prosecutors—military and civil-
ian—view cases through a slightly different legal 
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lens: they must be able to prove the case beyond a 
reasonable doubt. And on rare occasions, a conven-
ing authority will refer a case to court-martial and 
the assigned military prosecutor will not be able 
to ethically take the case to trial, because the state 
bar’s ethics rules require a slightly different stan-
dard to allow for prosecution. The case is then re-
assigned to another military prosecutor barred in a 
different state.

If the goal is to ensure that military prosecutors 
have a say in terms of which charges to file, Congress 
could require that uniformed prosecutors have a 
seat at the table with the convening authority before 
charges are referred. In most cases today, military 
prosecutors already work closely with the convening 
authority and a Staff Judge Advocate before charges 
are referred, but that is only custom and habit and 
not required as a matter of law.

Finally, some who favor the Gillibrand proposal 
have attempted to sell it by suggesting—without any 
evidence—that it is “cost neutral.” but this propos-
al, if enacted, would require current JAGs to leave 
non-litigation billets to create the roles of Chief 
Prosecutors across the services. Forcibly remov-
ing dozens and dozens of JAGs from fields such as 
operational law, international law, and other critical 
billets highly valued by service secretaries, gener-
als, and admirals inevitably will result in those posi-
tions being back-filled by other JAGs. In other words, 
it will be cost negative, as leaders have come to rely 
on the expert legal advice of JAGs in those non-lit-
igation jobs, and they will move quickly to replace 
them.

The solution to making the military justice sys-
tem work better for victims and defendants alike 
is not taking the Convening Authority out of the 
equation. As Senator mcCaskill and Representative 
Sanchez said, “… there’s no substitute for a com-
mander who does it right.”128 eliminating the com-
mander from the equation will only make matters 
much worse, as it will fundamentally weaken the 
military at the expense of faux justice.129

Senate Proposals
Perhaps the best way to strengthen the military 

criminal justice system over the long term is for 
the Army, Air Force, and marine Corps to establish 
career litigation tracks for military defense counsel 
and prosecutors, as is the case with the Navy JAG 
Corps. Over time, well-developed career tracks will 

produce even more experienced military defense 
counsel and prosecutors, and deliver justice for vic-
tims and defendants alike. There is no substitute for 
actual experience, in any discipline. Career tracks 
must be part of the legislative solution.

That said, there are other legislative proposals, 
some of which have merit. The Chairman’s mark of 
S. 1197, for instance, contains 30 provisions aimed 
at improving both the military policy towards pre-
venting and reporting sexual assault, and the mili-
tary justice system’s disposing of sexual assault 
cases. These provisions range from minor house-
keeping issues, to major substantive changes in the 
military’s policy towards sexual assault. However, 
by working within the current system and building 
upon the procedures in place, some of these provi-
sions are a step in the right direction.

For example, Section 532 provides for the 
Secretary of Defense and the Secretaries of each 
military branch to create guidelines for the tempo-
rary reassignment or removal of those individuals 
accused of a sexual assault offense.130

It is important to remember that those accused 
of crimes in the military, just like a civilian, are pre-
sumed under the law to be innocent unless—and 
until—they are proven guilty by legal and competent 
evidence beyond a reasonable doubt. Just because 
someone is accused of a crime does not mean that 
they are guilty. military personnel accused of a 
crime are either placed in pretrial confinement (a 
rare occurrence), pretrial restriction, or given mili-
tary protective orders, which are similar to civil-
ian restraining orders. Additionally, the accused’s 
chain of command can supervise the accused closely. 
Some accused are just allowed to continue to work at 
their command until the trial. If enacted, this pro-
vision would require careful implementation. At the 
same time, it is obviously very troubling for victims 
of crime to be working near their alleged attacker, 
especially in cases of sexual assault. This provision 
requires careful scrutiny by Congress.

Section 535 increases the responsibilities of 
SAPRO to include, among other things, its serv-
ing as the “single point of authority, accountability, 
and oversight for the sexual assault prevention and 
response program.”131

In addition, SAPRO would collect and maintain 
data regarding the incidence of sexual assault in the 
armed services on a quarterly and annual basis. This 
data would be analyzed using metrics developed by 
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SAPRO to evaluate the effectiveness of prevention 
programs and be compiled into quarterly and annu-
al reports. The data collected pursuant to the pro-
posed statute would include the unit of each victim 
and perpetrator of every sexual assault offense.132

Section 536 requires the Secretary of Defense to 
review the sexual assault training of each branch of 
the military and prescribe “appropriate” measures 
in response to the shortfalls the Secretary identi-
fies. The Secretary must also review the expertise 
of those individuals involved in the area of sexual 
assault prevention and response to ensure they are 
able to carry out their responsibilities. Furthermore, 
the proposal states that the Secretary of Defense 
shall promulgate regulations regarding the mini-
mum levels of expertise necessary for those individ-
uals involved in the area of sexual assault, require-
ments for improvements to training for those 
individuals, and improvements to the process by 
which those individuals are selected. The section 
also requires the Secretary of Defense to submit a 
report that includes, among other things, recom-
mendations for legislative action to improve the sex-
ual assault prevention program and ways to ensure 
sexual assault positions are considered “career 
enhancing assignments.”133

Several provisions relate to the ability of the 
armed forces to adequately provide for the victims of 
sexual assault. Section 537 provides Sexual Assault 
Response Coordinators to members of the National 
Guard and the reserves.134

Section 539 requires each branch of the armed 
services to create a Special victims’ Counsel, who 
will provide legal advice to the victim of a sexual 
assault regarding the victim’s potential criminal 
liability, responsibilities to the court, potential civil 
litigation, as well as the military justice process in 
general, restraining or protective orders, military 
and veteran benefits, legal assistance in civil mat-
ters regarding the sexual assault, and any other mat-
ters later specified.135 In conformity with the new 
military Rule of evidence (mRe) 514, allowing for 
a confidential communications privilege between a 
victim and a victim advocate, this section provides 
that the relationship between victim and Special 
victim Counsel is an attorney-client relationship.136

Section 553 provides that any request by defense 
counsel to interview the complaining witness shall 
be made through trial counsel. It allows the vic-
tim to request that the trial counsel, counsel of the 

witness, or outside counsel shall be present for the 
interview.137 This proposal will likely be opposed by 
the criminal defense bar, and for good reason. In the 
military justice system, the defense already has to 
funnel requests for resources, including witnesses, 
through the prosecutor, a procedure that defense 
counsel do not otherwise have to follow outside of 
the military. Opponents will argue that requiring 
defense counsel to go through the prosecutor to 
interview the complaining witness adds yet another 
impediment to effective advocacy and zealous repre-
sentation. On the other hand, those who will support 
this provision argue that it merely protects the com-
plaining witness. Congress should take testimony 
from experts on this provision and debate it before 
voting on it.

The provisions also require commanders to sub-
mit any allegations of sexual assault to the proper 
military criminal investigative organization, and 
directs the Inspector General to investigate alleged 
retaliation resulting from reporting a “rape, sexual 
assault, or other sexual misconduct.”138

There are several provisions that create mandat-
ed assessments of both the current system and the 
proposed changes. Section 544 provides for a com-
parison of the clemency procedures of the military 
and civilian criminal justice system and an assess-
ment of how clemency procedures in the military 
system are used and whether clemency should be 
reserved until completion of the appeals process. It 
also provides for an assessment of how the names of 
alleged offenders in restricted reports could be col-
lected into a database only available to “appropriate 
personnel” for the limited purpose of identifying 
those persons who have been accused of multiple 
sexual assaults.139

Section 545 requires a review of all proposed sex-
ual assault provisions offered by the Senate Armed 
Services Committee. This review serves to evaluate 
the Response Systems Panels created under Section 
576 of the FY 2013 NDAA and their potential effec-
tiveness.140 Section 546 provides for an assessment 
of the current system of restitution and compensa-
tion for victims and an evaluation of ways to expand 
such relief.141

The provisions also mandate enhanced oversight 
over convening authorities, yet in a manner that 
preserves their actual authority. Section 552 pro-
vides that the Secretary of Defense “shall require” 
the Secretaries of military departments to arrange 



15

SPECIAL REPORT | NO. 149
NOvembeR 6, 2013

for review of decisions by convening authorities not 
to refer charges in the following cases: rape, sexu-
al assault, forcible sodomy, or attempt of the listed 
offenses. If this decision not to refer charges was 
made against a Staff Judge Advocate’s recommenda-
tion to refer charges, the convening authority must 
forward the case to the Secretary of its respective 
branch for review. If the recommendation of the Staff 
Judge Advocate not to refer charges is followed, the 
convening authority must forward the case to a supe-
rior officer with general court-martial authority for 
review.142 This additional review process, if enacted, 
preserves the overall power of the convening author-
ity, but provides additional review by an entity one-
step removed from the case at hand. In that sense, the 
process is roughly analogous to a senior supervising 
district attorney reviewing a decision not to pros-
ecute made by a junior front-line civilian prosecutor.

Section 555 limits the convening authority’s 
Article 60 power in three ways. First, it limits the 
power of the convening authority to dismiss a find-
ing of guilty to “qualified offenses.” Those “qualified 
offenses” exclude sex offenses. Second, it removes the 
authority of the commander to reduce the offense a 
service member is convicted of to a lesser-included 
offense. Third, the new provision requires that any 
modification to the findings or sentence of a court-
martial be in writing.143 Section 556 requires a copy 
of the portion of the matter regarding the complain-
ing witness, submitted to the convening authority 
for consideration, also be given to the complaining 
witness. The complaining witness would then have 
10 days to provide a written response.144

In the Chairman’s mark to S. 1197, there are pro-
posed sections that would explicitly state the sense 
of the Congress as to the current and optimal state 
of the military regarding sexual assault offenses. 
One section reaffirms Congress’s beliefs as to the 
proper command climate and who is responsible for 
that climate. For example, in Section 540, Congress 
explicitly states the requirement to hold command-
ers responsible for maintaining a proper command 
climate that allows victims to report without fear of 
retaliation, and that those commanders who fail to 
maintain this climate should be removed from com-
mand. In addition, Congress reaffirmed its under-
standing that it is the responsibility of senior com-
manders to evaluate the command climate of their 
subordinates as a part of the normal, periodic evalu-
ation process.145 Furthermore, Section 558 explicitly 

states the “sense of the Senate” regarding the dis-
position of sexual assault charges. The provision 
makes it clear that the Senate prefers courts-mar-
tial to other forms of non-judicial punishment and it 
expects that a non-judicial punishment for a sexual 
assault offense be accompanied by a written justifi-
cation.146 Section 559 states that the Senate expects 
the armed services to prosecute those accused of 
sexual assault offenses instead of administrative-
ly discharging them. The provision also states that 
administrative discharge should be used sparingly 
in sexual assault cases and that, if the facts of a case 
warrant discharge, the victim should be consulted 
whenever possible.147

In summary, this broad range of proposals, some 
of which have merit, represent a comprehensive 
approach to further improving the military justice 
system. Any proposal, however, must be considered 
in light of whether it: (1) protects victims; (2) balanc-
es the constitutional rights and liberty interests of 
those accused of crimes; and (3) maintains the abil-
ity of commanders to enforce good order and disci-
pline in their units.

House Proposals
Over the decades the House of Representatives in 

general and the House Armed Services Committee 
(HASC) in particular, have taken a leadership role in 
shaping and making prudent changes to the military 
justice system.148 The House, in a bipartisan manner, 
has once again taken the helm and passed an NDAA 
with a variety of proposals targeting the issue of sex-
ual assault in the military. many of these proposals 
have merit, as they are measured, prudent improve-
ments to the existing system. Not surprisingly, some 
of these proposals have been picked up in some form 
by the Senate in its version of the NDAA, including: 
Article 60 reform, provisions regarding dismissal 
and statutes of limitations for sex-related crimes, 
the reassignment of personnel based on a report of 
a sexual assault offense, the participation of the vic-
tim in the clemency process, and the elimination of 
the mCm Rule 306 factor regarding the character 
and military service of the accused.149

One key theme in the House NDAA provisions 
targeting the prevention and prosecution of sexual 
assault is what The Heritage Foundation has been 
saying from the beginning: Proceed with caution.150 
Instead of passing a radical, unnecessary, and 
untested reform to the military justice system as 



16

SEXUAL ASSAULT IN THE MILITARY:
UNDERSTANDING THE PROBLEM AND HOW TO FIX IT

the Gillibrand proposal does, the House NDAA takes 
a more prudent course and directs the Response 
Systems Panel established under Section 576 of the 
2013 NDAA to study the potential consequences of 
removing the disposition authority on the reporting 
and prosecution of sexual assaults from the chain of 
command.151

Of the 27 provisions, three of them merit further 
discussion because of their potential impact on sex-
ual assault cases.

First, Section 531 of the House proposal limits 
a commander’s power under UCmJ Article 60 to 
change the findings of a court-martial or overturn 
convictions, a power they currently have under the 
law. In the House-passed revision to Article 60, a 
commander may set aside a finding of guilty or 
change a finding of guilty to a lesser included offense 
only for qualified offenses. A qualified offense would 
not include those offenses for which the maximum 
punishment is more than two years; a sentence that 
includes dismissal, a dishonorable discharge, or con-
finement for more than six months; an offense under 
Article 120 (sexual assault offenses), as well as the 
other categories listed in Section 531(b).152 In order 
to bring more transparency to the system, the House 
also amended Article 60 to require a commander 
who does make use of Article 60 powers with respect 
to a qualified offense to put the reason for the change 
in writing and make it part of the trial record.153

Two other provisions provide mechanisms for 
ensuring additional accountability for commanders. 
This is important, as critics of the current system 
argue that some commanders who fail to investigate 
allegations of sexual assault suffer no adverse con-
sequences from not investigating. These provisions 
provide for a record of sexual assault reports that 
can be used against commanders who fail to take 
the appropriate action. They also provide a way to 
include a lack of proper command climate in a com-
mander’s fitness report. Section 545 requires that 
an incident report be submitted and provided to the 
installation commander, the first O-6 in the victim’s 
chain of command, and the first general or flag offi-
cer in the victim’s chain of command within eight 
days after an unrestricted sexual assault report is 
made.154 The purpose of the report is “to detail the 
actions taken or in progress to provide the neces-
sary care and support to the victim of the assault, to 
refer the allegation of sexual assault to the appropri-
ate investigatory agency, and to provide the initial 

notification of the serious incident when that notifi-
cation has not already taken place.”155

In addition to incentivizing commanders to 
investigate allegations of sexual assault in their 
command, the House also passed Section 547, which 
focuses on offenders. It requires commanders to 
include those letters of reprimand, non-punitive 
letters of actions, and counseling statements that 
involve “substantiated cases” of sexual assault or 
harassment that a service member receives in his or 
her performance evaluation.156 The purpose of this 
provision is explicitly stated: to provide command-
ers with additional background information regard-
ing members of their unit; to identify and prevent 
trends of bad behavior early before repeated actions 
hinder a positive command climate; and to prevent 
the transfer of sex offenders.157

In summary, the House sexual assault provisions 
included in the NDAA take a measured, pragmatic 
approach to further improving the military justice 
system.

Military Could Benefit 
from Career Litigation Tracks

A dispassionate review of training and career 
development best practices from large city district 
attorney and public defender offices shows that the 
military has adopted and deployed similar profes-
sional training for military prosecutors and defense 
counsel across the services. Litigation training for 
military attorneys is ubiquitous, and sexual assault-
specific training has taken place over the years, but 
has increased dramatically in the last few years.

However, with the exception of the Navy, the ser-
vices have failed to develop career litigation tracks 
for prosecutors and defense counsel like the civilian 
bar. This common and best practice should be the 
optimal end state and will require modest adjust-
ments within the Army and Air Force JAG Corps, 
and for marine Corps judge advocates. However, 
these modifications are entirely feasible as this 
paper demonstrates and will further improve the 
delivery of services to victims and defendants alike.

Best Practices: Public Defender Offices. 
Although each large public defender office across 
the country has a slightly different way to train 
and develop professional criminal defense attor-
neys, there are many similarities between these 
offices. At the outset, it is important to note that 
there is no central national training organization 
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for public defender offices like district attor-
neys have. Prosecutors have the National District 
Attorney’s Association (NDAA) and the Association 
of Prosecuting Attorneys (APA), each of which offers 
professional training on a host of topics for prosecu-
tors, including military prosecutors. That said, the 
National Association of Criminal Defense Lawyers 
(NACDL) and the National Legal Aid and Defenders 
Association (NLADA) offer top-notch courses to 
criminal defense attorneys, including public defend-
ers and JAGs. Additionally, many states as well, as 
the federal public defender system, have state-wide 
public defender organizations which provide con-
tinuing education to public defenders in the area of 
criminal defense, geared to all levels of practice.

For example, the California Public Defender 
Association (CPDA) offers both a basic trial skills 
and intermediate trial skills seminar annually. The 
New York State Defender Association (NYSDA) 
Defender Institute offers a program called The basic 
Trial Skills Program, which is an intensive, nation-
ally recognized trial advocacy trainer held each 
summer at Rensselaer Polytechnic Institute in Troy, 
New York.

New public defenders in large offices are put 
through an in-house training course that lasts one 
to three weeks—defense attorney-specific training, 
taught by seasoned defense attorneys. This train-
ing is designed to supplement the attorney’s educa-
tion and focuses on all aspects of the law: evidence, 
procedure, and practice as it relates to misdemeanor 
practice.

This basic training in large public defender offices 
is both similar and different than the training JAGs 
receive in their basic lawyer courses. basic military 
lawyer courses, on average, last eight weeks. They 
are generic courses, aimed at familiarizing all JAGs 
with any number of subjects, including legal assis-
tance, evidence, criminal law, criminal procedure, 
the Rules for Court-martial, and a multitude of 
other topics. Student JAGs receive the same course 
work from the same instructors, whether they are 
slated to become prosecutors or defense attorneys. 
The course material is not assembled and taught by 
defense attorneys exclusively for new defense attor-
neys, or seasoned prosecutors exclusively for new 
prosecutors. These new attorneys, some of whom 
will be thrust into contested courts-martial in a 
matter of weeks, are not given the benefit of defense/
prosecution-specific training.

Topics during the indoctrination course for the 
San Diego Public Defender course include evidentia-
ry objections, search and seizure, speedy trial, crim-
inal discovery, subpoenas, common misdemeanor 
offenses, and misdemeanor sentencing, as well as 
procedural issues and training on client interview-
ing and counseling. All topics are taught by seasoned, 
experienced public defenders.

Additionally, all new attorneys in the San Diego 
Public Defender’s Office begin in the Central misde-
meanor Unit. Training commences with a week-long 
orientation focusing on substantive law and court-
room procedure. Then trainees are given a misde-
meanor caseload, and an experienced team leader 
supervises them and provides support and direction 
when needed. before progressing to felony practice, 
attorneys must demonstrate trial proficiency and 
good legal skills. Similarly, new hires in the Philadel-
phia Defender Association begin with a three-week 
intensive classroom-training program, including 
mock trial simulations.

Such training is vital, as it allows seasoned coun-
sel to orient new criminal defense attorneys to the 
law, issues, cases, and practice pointers—before they 
ever step into the courtroom. In addition to class-
room work, these beginner courses typically include 
mock courtroom exercises, such as direct examina-
tion of witnesses, cross-examination of witnesses, 
opening statements, and closing arguments. best 
practices include mock exercises followed by cri-
tique by senior attorneys in the office.

To their credit, the JAG schools have begun to vid-
eotape new counsel during mock courtroom exer-
cises. Yet the critique of counsel, arguably the most 
important learning tool, is conducted by instruc-
tors who (for the most part) teach basic trial advo-
cacy teaching points, rather than defense- or pros-
ecutor-specific training. JAG instructors do this 
because they do not want to come across to students 
as a “defense-oriented” or “prosecution-orient-
ed” instructor. Of course, that is exactly what new 
defense counsel desperately need: defense-oriented 
advice from experienced, career defense attorneys.

After successful completion of new attorney 
training, new public defenders are then typically 
sent to a misdemeanor trial rotation. During that 
rotation, which varies in length but can last from 
one to three years depending on the office, new pub-
lic defenders are assigned the entire range of misde-
meanor cases. Those cases typically include things 
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like petty theft, passing bad checks, fraud, trespass, 
public intoxication, and disorderly conduct.

Learning how to defend these types of cases takes 
time. This process includes learning how to inter-
view witnesses, and how to work with investigators 
(if they are available), and how to cross-examine 
police officers (a key skill for criminal defense attor-
neys). They also learn the delicate art of working 
with clients.

because it takes time and experience, including 
trying cases before juries, the model public defender 
office requires attorneys to prove themselves before 
handling more complicated misdemeanor or low-
level felony cases. many offices require new counsel, 
either before or after a misdemeanor trial rotation, 
to defend juveniles in juvenile court. There, coun-
sel defend juveniles on charges ranging from simple 
assault to attempted murder, getting experience 
with more serious crimes but not serious sentence 
exposure, as juveniles typically can only be held 
while under the jurisdiction of the juvenile court.

The concept of “dwell time”—spending time in 
one area before moving on to the next—is not unique 
to large city public defender offices. For example, in 
virginia, new public defenders are typically respon-
sible for a misdemeanor caseload and are not allowed 
to move on to felonies until their office gives them 
permission to advance.158 The University of virginia 
Law School handbook warns potential applicants 

“felony cases are often the cases which draw attor-
neys to this work in the first place and even the most 
active misdemeanor practice can become stultifying 
after a year or two.”159 Stultifying or not, profession-
als know that it takes a year or more of courtroom 
experience before a criminal defense attorney is 
ready to handle more complicated crimes.

For example, the Dade County Public Defender’s 
Office trains attorneys with less than two years of 
experience in the County Court Division, where 
there is an emphasis on training and education.160 

“Where possible, the Training Attorney should sec-
ond chair trials, to permit the lawyer to learn by 
performance and observation.” In Alameda County, 
California, public defenders are assigned to felony 
cases by the end of their third year.161 This prac-
tice stands in sharp contrast with most JAG attor-
neys who often are assigned to defend felony cases—
including rape and sexual assault cases—in their 
first litigation tour. This practice, which occurs 
across the services, needs to end. It is not fair to the 

JAGs ordered to take on these complex cases so early 
in their careers, and it is certainly not fair to victims 
or defendants. No large city district attorney or pub-
lic defender office would ever support such a practice.

In the San Diego County Public Defender’s Office, 
one of the finest in the country, new attorneys are 
assigned to a misdemeanor caseload. It is only when 
these lawyers have “demonstrated trial proficiency 
and good legal skills” that they are allowed to take 
on felony cases.162 Assignment to the misdemeanor 
unit lasts 18 to 24 months before transfer to an inde-
pendent calendar of misdemeanors in the outly-
ing branch offices around San Diego County. There, 
these neophytes spend another 18 to 24 months 
trying more misdemeanor cases. Similarly in Santa 
Clara County, entry-level attorneys are assigned 
misdemeanors until they have proven themselves 
capable of handling a more complex caseload.163

many public defender offices have mentor pro-
grams in which new lawyers are paired with more 
experienced public defenders.164 In addition, public 
defenders are encouraged to participate in continu-
ing legal education and training programs.165 For 
example, the Defender Association of Philadelphia’s 
New Attorney Training Program is a year-long pro-
gram that combines lectures with hands-on, super-
vised courtroom experience and independent court-
room experience.166

Upon “graduating” from misdemeanors, an 
attorney starts defending lower-level felony cases. 
It takes years of work in many of the finest offices 
before any public defender will be given the respon-
sibility of handling a violent felony or rape case. 
The best career tracks take a “crawl, walk, run, and 
sprint” approach to attorney development, where 
attorneys gain experience over time, starting with 
misdemeanors, then complicated misdemeanors, 
then low-level felonies, then more complicated felo-
nies, and ultimately the most serious cases.

Finally, the best public defender offices in the 
country have full-time criminal investigators. This 
is an invaluable resource, as experienced investiga-
tors, working closely with public defenders, assist 
the defense in the pretrial, discovery, and trial por-
tions of cases. Their work, protected under the 
attorney-client privilege, gives attorneys a fighting 
chance to develop facts and other evidence that is 
rarely provided to them by the government and is 
crucial for the proper representation of their clients. 
Professional criminal investigators also unearth 
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information that assists the defense in deciding 
whether to agree to a guilty plea; thus, they con-
tribute to the efficient disposition of cases. In other 
words, even though it costs money to hire full-time 
criminal investigators, it also saves money in the 
long run because good investigations often result 
in dispositions short of trial, in the form of reduced 
charges, charges being dropped, or guilty pleas.

Best Practices: District Attorney Offices. 
Not surprisingly, large city district attorney’s offic-
es also devote enormous amounts of resources and 
time to train new prosecutors on their job responsi-
bilities. beginning with introductory courses, these 
programs last from one to three weeks and include 
classroom instruction and mock court. Training top-
ics, taught by prosecutors for prosecutors, include 
things like the rules of evidence and procedure, con-
stitutional rights, conducting basic investigations, 
bail and bond hearings, and jury selection.167 The 
best introductory training courses include class-
room training and hands-on training, such as mock 
court, visits to the courthouse and jail, and demon-
strations from police officers about drug, gun, pros-
titution, and other cases.

The model district attorney’s office offers a career 
path in which litigators gain experience on small 
cases and eventually progress to larger ones.168 In 
most district attorney’s offices, new attorneys are 
given a misdemeanor caseload to gain sufficient 
experience before they are allowed to work the more 
complex felony cases.169

For example, in the Suffolk County District 
Attorney’s Office, entry-level attorneys start with 
misdemeanors and violation offenses in the District 
Court bureau.170 Some Assistant District Attorneys 
(ADA) handle their misdemeanors in the Domestic 
violence Unit.171 When an ADA has sufficient trial 
experience, he moves on to the Case Advisory bureau 
where he will be able to gain experience with felony 
cases.172 After that, an ADA will move on to a division 
of the office where he will gain specialized skills.173

Also of note is the bronx District Attorney’s Office 
(380 attorneys), which has an impressive career 
development track. There, new Deputy District 
Attorneys (DDA) begin their careers with a manda-
tory three-week, in-house course where they are 
trained by experienced career prosecutors. eighty 
percent is classroom work, but 20 percent involves 
simply observing arraignments, trials, etc. bronx 
DDAs then go through an intensive three-year 

misdemeanor rotation, with 85 percent of them han-
dling general misdemeanors and 15 percent going to 
specialized units such as Sex Crimes, Investigations, 
Domestic violence, or Appeals.

At the six-month to one-year mark, all bronx 
DDAs go through another three-week course, this 
time aimed at teaching them everything they need 
to know about felony cases. They use a current mis-
demeanor case as a teaching tool and, through inten-
sive mock trial, are trained on every aspect of the 
case—including investigation, charging, jury selec-
tion, direct and cross- examination, opening state-
ments, and closing arguments. DDAs then rotate 
back to a specialized unit to try more misdemeanors 
or to the Grand Jury unit, and then on to other spe-
cialized units. Regardless of where they rotate in the 
first three years, they are trying misdemeanor cases.

Going into their fourth year in the office, bronx 
DDAs then take a month-long intensive training 
course focused exclusively on felony trials. At this 
point in their careers, DDAs have tried approximate-
ly five to 10 misdemeanor trials, carried an average 
caseload of 150 cases, and have done approximately 
750 guilty pleas. Over a 20-year-plus career in the 
bronx DA’s Office, a career prosecutor will have tried 
50 to 100 jury trials, pleaded out thousands of cases, 
conducted thousands of direct/cross examinations, 
and interviewed tens of thousands of witnesses.

The Philadelphia District Attorney’s Office devel-
ops new prosecutors in much the same way. The first 
year is spent in the municipal Court Unit, handling 
misdemeanors and felony preliminary hearings.174 
Then the prosecutor moves to the Juvenile Unit, and 
handles juvenile crimes, including felonies and mis-
demeanors, for approximately six to 12 months.175 
After that, the prosecutor handles felony waivers 
for approximately a year.176 Only after completion 
of this track does an ADA choose a unit in which to 
specialize, including the Family violence and Sexual 
Assault Unit.177 In other words, before a prosecutor in 
the Philadelphia District Attorney’s Office is allowed 
to handle a sexual assault case, that prosecutor has 
had a minimum of two and a half years of experience 
trying cases of varying complexity.

many jurisdictions also provide mentors for less-
experienced prosecutors.178 both entry-level and 
experienced prosecutors attend continuing legal 
education.179

Finally, just as the best public defender offic-
es around the country have full-time criminal 
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investigators, the best DA offices employ criminal 
investigators as well. They work closely with pros-
ecutors and law enforcement to build cases. Civilian 
prosecutors also develop close working relation-
ships with law enforcement, often working side-by-
side from the investigation to the conclusion of a 
case. These relationships are founded on trust and 
confidence that has been built up over years. Senior 
prosecutors come to rely on senior law enforcement 
and vice versa. Although they serve different purpos-
es, and naturally disagree on some matters, a close 
working relationship between law enforcement and 
prosecutors is indispensable in the quest for justice.

To conclude, the combined JAG Corps have done 
an admirable job in providing litigation training, 
including sexual assault training, to military pros-
ecutors and defense counsel, even when compared 
to their civilian counterparts. by establishing 
career tracks for military prosecutors and defense 
counsel, the Army, Air Force, and marine Corps 
would align themselves with best practices, there-
by providing better legal services to victims and 
defendants alike.

Suggested Elements of a JAG Career Litiga-
tion Track. The military justice system has a long 
history of excellence. Uniformed military lawyers 
have distinguished themselves everywhere they 
have served. As part of this system, the JAG Corps 
exists to provide legal support and advice to the cli-
ent, which, in this case, is the service: the Navy, the 
Army, the Air Force, or the marine Corps. As such, 
the JAG Corps, like military doctors and nurses and 
chaplains, staff the warfighters, which is why they 
are referred to as part of the “staff corps.” Attor-
neys in uniform, the JAG Corps are all graduates of 
AbA-accredited law schools. They are admitted to, 
licensed by, and subject to the professional super-
vision of a state or the District of Columbia. They 
have all graduated from officer school and military 
justice school. Some are former pilots, special forces, 
line officers, intelligence officers, or come from other 
military occupational specialties before joining the 
JAG Corps. They are commissioned officers and fully 
integrated within the armed forces.

Unlike their civilian counterparts, JAGs are fully 
deployable, at a moment’s notice. each JAG has met 
demanding physical fitness requirements and has 
been given appropriate security clearances. Todays’ 
recruits hail from some of the top law schools in the 
country. Competition to get into the JAG Corps is 

keen, as many law school graduates are naturally 
drawn toward the challenges of life as a military 
lawyer.

The services offered by JAGs are in high demand 
across the military, as commanders of all servic-
es have benefited from the advice and counsel of 
these attorneys. The following is a partial list of the 
assignments or subject matter expertise, in addition 
to defense and prosecution duties, of JAGs:

■■ Staff Judge Advocate;

■■ International and Operational law;

■■ environmental law;

■■ Health care law;

■■ Personnel law;

■■ Legal assistance;

■■ Claims and tort litigation;

■■ Administrative law;

■■ General civil litigation;

■■ Admiralty and maritime law;

■■ Cybersecurity;

■■ Information operations;

■■ Intelligence law;

■■ Labor law;

■■ Government contract and commercial law;

■■ Air and space law; and

■■ Fiscal law

However, the fact of the matter is that the prima-
ry duty of the JAG Corps is to prosecute and defend 
courts-martial. While the rest of American legal 
community has already moved to increased special-
ization a long time ago, the JAG Corps has, for the 
most part, rejected specialization when it comes to 
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litigation. Today’s civilian career prosecutors and 
defense counsel in large city offices are, by definition, 
specialists. Not only do they dedicate their careers 
to either prosecution or defense, many further spe-
cialize in a type of crime, like homicide, domestic 
violence, sex crimes, etc. Part of this narrowing of 
one’s practice is a function of the high volume of 
cases in large cities, but much of the decision to spe-
cialize comes from the basic fact that becoming an 
expert takes time.

The military, by contrast, has a much lower vol-
ume of criminal cases than the civilian bar. (See 
Appendix b.) That is a good thing, and in part stems 
from the fact that the military does not recruit peo-
ple with criminal records, and military personnel 
tend to be law abiding. but with the lower volume of 
cases comes the heavy responsibility of prosecuting 
and defending serious cases. Often, because of the 
lack of career litigation tracks, those cases are pros-
ecuted and defended by JAGs who have little actual 
trial experience—a reality that provides even more 
reason to carve out career litigation tracks for mili-
tary defense and prosecution.

What would a JAG Corps litigation track look like 
if it was built around the uniqueness of the military 
justice system and military life in general, but bor-
rowing best practices from the civilian bar? Today, 
the Navy has 830 active duty JAGs, 65 of whom are 
in the career litigation track. That career track, still 
in its infancy, has begun to show promising results. 
Active duty Navy JAGs can apply to become part of the 
military Justice Litigation Career Track (mJLCT), 
and, if accepted, are then designated as JAGs with a 
military Justice Litigation Qualification (mJLQ)

The reason behind the creation of the Navy’s 
career litigation track is contained in the implement-
ing instruction: “The JAG Corps recognizes that 
litigation skills are perishable; therefore, we must 
identify judge advocates with the requisite educa-
tion, training, experience and aptitude to litigate and 
preside over complex cases and to continue to culti-
vate their development.” Within the Navy’s litigation 
mJLQ track, judge advocates advance from entry-lev-
el litigators (Specialist I), to intermediate (Specialist 
II), to experienced litigators (called expert).

Candidates will normally be eligible to apply for 
Specialist I designation after their fourth year on 
active duty, and must have tried at least five jury tri-
als. At about the 10th year on active duty, Specialist 
Is can apply for Specialist II designation. To be 

considered for Specialist II designation, candidates 
must have tried at least 10 jury trials. At about the 
16th year of active duty, mJLQ Specialist IIs may 
apply for expert designation; candidates must have 
tried at least 20 jury trials. Officers have seven years 
to advance from Specialist I to Specialist II, and 
seven years to move from Specialist II to expert.

These minimum jury trial requirements pale in 
comparison to the dozens or hundreds of jury tri-
als career civilian prosecutors and public defend-
ers try during the course of their careers. That is all 
the more reason the JAG Corps must adopt career 
tracks, as it gives military attorneys the chance to 
get actual trial experience so as to better represent 
victims and defendants alike.

Those on the Navy litigation track selection 
board look at the number of contested trials, but 
also include other indicia of experience, such as the 
number of direct examinations, cross-examinations, 
dealings with experts, opening statements, closing 
arguments, and jury selection. Applicants may sub-
mit letters of recommendations from other more 
experienced JAGs, including from military judges.

The Navy’s career litigation track anticipates at 
least one “disassociated tour” early in one’s career. 
A disassociated tour is a tour of duty where a judge 
advocate will do something other than litigation, 
such as a deployment or Staff Judge Advocate job. 
This idea has a lot of merit, as it familiarizes the 
young judge advocate with Navy operations outside 
of litigation, and makes the judge advocate a better 
advocate because of those experiences. Those in the 
career track also have the opportunity to go to law 
school to get an LLm in trial advocacy, paid for by 
the government.

Despite the concerns of some who feared that 
JAGs who specialize would hurt their chances for 
promotion, Navy judge advocates in the career liti-
gation track have been promoted at the same or bet-
ter percentage than Navy JAGs not in the litigation 
track. Indeed, Navy leaders have inserted language 
in promotion selection board precepts to ensure 
that an adequate number of litigation specialists 
are selected for the next rank each promotion cycle. 
These specialists can remain in the litigation track 
throughout their career if they prove themselves 
and are promoted accordingly.

In time, as the Navy refines its litigation track 
policies, training and practices, and more litigation 
track judge advocates gain invaluable experience, 
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victims and defendants will be better served. 
victims of sexual assault will work with military 
prosecutors who have accumulated years of experi-
ence, much like their civilian counterparts.

There is every reason to believe that the Army 
(over 1300 JAGs), the Air Force (over 1100), and 
the marine Corps (556) could create similar career 
tracks for their military lawyers. Creating career 
tracks within those services will take careful plan-
ning but can and should be done.

The structure of the Navy’s career litigation track 
may not be the model other services should copy, but 
it is well thought out structurally and in its imple-
mentation. Indeed, each service is unique from its 
sister service, thus necessitating a unique and cus-
tom career litigation track structure. each JAG 
Corps, although they have many similarities, serves 
different clients and operates under service-specif-
ic rules. Likewise, each JAG Corps is fully capable, 
if required, of developing a career litigation track 
appropriate for its mission.

At a minimum, a service career litigation track 
should have several attributes based on best practic-
es and the unique nature of military practice. Such a 
career track would do the following:

■■ Give judge advocates, early in their litigation 
career, the opportunity to serve as both trial and 
defense counsel. This practice of serving as both 
trial and defense counsel is unique to the military, 
and gives judge advocates a better appreciation 
for the challenges of each job.

■■ establish a viable career litigation track. Consider 
carving out separate career tracks for prosecu-
tors and defense counsel. If designing a pros-
ecutor and defense career track, give entry-lev-
el, career-track litigators the opportunity to try 
both prosecution and defense before being forced 
to choose between the two tracks.

■■ Provide for training opportunities at all stages of 
a litigation career. This should include defense 
attorney-specific training taught by experienced 
defense attorneys, and prosecutor-specific train-
ing taught by experienced prosecutors, at entry-
level, intermediate, and advanced levels.

■■ Require that judge advocates have one “disasso-
ciated tour,” preferably early in their careers, so 

they can get to know the service members whom 
they will represent.

■■ Give the Service Secretary the flexibility to insert 
precept language in promotion selection boards 
requiring selection of a certain percentage of mil-
itary justice career-track judge advocates.

■■ Provide for an opportunity for litigation career-
track judge advocates to get an LLm in criminal 
law/litigation.

■■ establish and fully fund full-time defense crimi-
nal investigators.

Conclusion: Steps for Congress
military law has a long and distinguished histo-

ry. It has evolved over the centuries and America’s 
military justice system is a model for other coun-
tries to emulate. Judge advocates from each service 
have visited uniformed attorneys from myriad other 
countries to train them on our Constitution, the rule 
of law, and our military justice system. The global 
nature of America’s armed forces and the complex 
world in which we live—where law, rules and regula-
tions govern much of what we do—requires that each 
service have qualified, fully deployable judge advo-
cates. The demand for judge advocates, experienced 
in an impressive variety of legal disciplines, is only 
going up, not down.

Although new areas of law have emerged (intelli-
gence law, space law, cyber law) that will require spe-
cialization, the demand for highly trained uniformed 
attorneys to defend and prosecute courts-martial is 
constant. Today’s courts-martial, especially felo-
nies, are more complicated to prosecute and defend 
than in years past. There are more expert witnesses; 
there is more forensic and scientific evidence; and 
there is a need for a more sophisticated approach in 
pretrial motions from both defense and prosecution. 
because of this, there is all the more need for career 
prosecutors and defense counsel who specialize in 
their fields. Gone are the days when the services can 

“get by” with attorneys who learn on the fly and are 
generalists. It takes decades to create a great litiga-
tor, and years in court before an attorney is properly 
prepared to handle the most serious cases, includ-
ing sexual assault cases. Forcing JAGs to prosecute 
or defend sexual assault cases in their first or sec-
ond litigation tour, before they gain the breadth of 



23

SPECIAL REPORT | NO. 149
NOvembeR 6, 2013

experience they really need in all variety of cases, is 
unwise and unnecessary. Yet that is what happens in 
military courtrooms right now.

victims of crime deserve and should expect that 
their cases will be handled by career military prose-
cutors. Defendants, especially those accused of felo-
nies, deserve and should expect that career military 
defense counsel will also handle their cases.

Improving the already outstanding criminal 
justice system in the military is a noble and worth-
while cause. That unique system of justice—similar 
to, but distinctly different from its civilian cousin—
revolves around the concept of enforcing good order 

and discipline in the armed forces. Arbitrarily tak-
ing commanders out of the business of enforcing 
good order and discipline within their ranks is not 
the way to better the military’s criminal justice sys-
tem. Such an approach is a risky proposal that will 
harm victims and severely undermine a command-
er’s ability to enforce good order and discipline.

Rather, the prudent way to improve the military 
justice system is to build upon the current system, 
adopt those policies that enhance the delivery of ser-
vices to victims and defendants alike, and develop 
career litigation tracks for military prosecutors and 
defense counsel.
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Appendix A: Sexual Assault Prevention Training Important and Ongoing

Over the last five years, on average, the military 
has successfully recruited 165,644 civilians into 
active duty in the armed forces. each year, tens of 
thousands of people leave the armed forces, either 
through retirement or by completing their obligated 
service. Thus, the turnover of personnel within the 
armed forces is quite fluid. Those new recruits must 
be trained on a host of topics, including but not lim-
ited to rules and regulations within the armed forces.

One critic of the current system says you “can’t 
train your way out of this [sexual assault] problem.” 
While that is true, sexual assault prevention train-
ing must remain part of the solution.

A misimpression in this debate is that the mili-
tary does not take the problem of sexual assault 
seriously and that service personnel lack substan-
tial awareness of the issue. The facts contradict that 
impression. Anyone who has served on active duty 
since at least 1992 knows that annual general mili-
tary training (GmT) includes training about sexual 
assault and sexual harassment. Service members 
receive mandatory sexual assault awareness train-
ing throughout their military careers, including 
accession training, professional military education, 
and pre-command training.180 SAPR policy also 
requires annual sexual assault training for all ser-
vice members.181

In 2012, each branch of the military continued to 
implement training programs aimed at eradicating 
sexual assault from the military. The Army contin-
ued their I. A.m. Strong campaign, which focuses on 
creating a climate free of sexual assault.182 The Navy 
implemented “bystander intervention training” at 
all technical training locations. The Navy also imple-
mented Take the Helm training for those in lead-
ership to raise awareness of sexual assault and the 
SAPR program, create a proper command climate 
through responsible leadership, and explain preven-
tion strategies.183 The marine Corps implemented 
a Command Team Training program to educate 
commanders on their responsibility to maintain a 
proper command climate.184 Junior non-commis-
sioned officers participate in Take a Stand training, 
in which they teach enlisted members bystander 
intervention.185 The marine Corps also required the 
completion of ethical decision games for all-hands 
training.186 The Air Force completed its service-wide 
bystander Intervention Training, which consisted 

of 90-minute classes in which members participat-
ed in guided discussions about realistic scenarios.187

In 2012, SAPRO implemented the DOD 
Sexual Assault Advocate Certification Program 
(D-SAACP).188 This program has three functions:

1. It creates a credentialing infrastructure for sexu-
al assault response coordinators (SARC) and sex-
ual assault prevention and response victim advo-
cates (SAPR vA).

2. It provides a framework for “skill-based 
competencies.”

3. It conducts oversight and evaluation of SARC and 
SAPR vA training.189

each branch of the armed services is also work-
ing to increase the level of awareness of reporting 
options. For example, the Army provided instruction 
on reporting in all Army training, in SHARP training, 
and through newspapers, public service announce-
ments, pamphlets, and other similar media.190 The 
Navy produced a marketing campaign focused on 
awareness of the SAPR program, which included web-
site messages, printed materials, and public service 
announcements.191 The marines provided reporting 
information in all SAPR training materials, and on 
websites, helplines, and in print materials.192 In its 
annual SAPR Leader Summit, the Air Force empha-
sized reporting,193 while providing localized report-
ing information including postings on bulletin boards 
and the Commander’s Access Channel.194

SAPRO also reports statistics on service mem-
bers’ views on sexual assault training. Among active 
duty personnel, 96 percent of women and 97 percent 
of men stated they received sexual assault training 
in the previous year.195 Ninety-four percent of both 
women and men responded that the SAPR training 
provided a “good understanding” of what constitutes 
sexual assault.196 Ninety-four percent of both men 
and women stated the training explained the avail-
able reporting options, 92 percent of women and 93 
percent of men responded they were trained on the 
points of contact for reporting a sexual assault, and 
92 percent of women and 93 percent of men respond-
ed that they were trained on the resources available 
for victims.197
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These numbers indicate that training about sexu-
al assault is pervasive and ongoing. Ongoing training 
is critically important, as it contributes to a climate 
of respect for all individuals, thus reducing the inci-
dence of sexual assault. While there may be room for 
further improvement, it is unlikely that more train-
ing alone is going to substantially reduce the inci-
dence of sexual assault.
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Appendix B: Number of Army, Navy/Marine Corps, and Air Force 
Courts-Martial, Including Guilty Pleas from 1997–2012

The statistics contained in Table 1 on the next 
page represent the number of courts-martial held in 
each branch of the armed forces from 1997–2012, as 
reported by the services to the CAAF. These num-
bers are broken out by type of court-martial (General 
v. Special) and whether the forum was military judge 
alone (a bench trial) or a member’s trial (jury trial).

These statistics include guilty pleas, which repre-
sent the vast majority of cases held each year. Thus, 
when compared to the volume of cases in any large 
city district attorney and public defender office, the 
opportunity for JAGs to try contested cases is quite 
small.

From 1997–2012, the number of Army general 
courts-martial decreased by 16, from 741 in 1997 
to 725 in 2012.198 The Navy/marine Corps felony 

caseload decreased by 299 general courts-martial, 
from 548 in 1997 to 249 in 2012, and a decrease in 
misdemeanor cases of 2,225, from 2,698 in 1997 to 
473 in 2012.199 The Air Force witnessed a decrease of 
345 felony cases, from 527 general courts-martial in 
1997 to 182 in 2012, and a decrease in misdemeanor 
cases of 19, from 408 special courts-martials in 1997 
to 389 in 2012.200 As a result, there are fewer cases to 
go to around, and those that do arise tend to be more 
complicated than in years past. by contrast, most 
civilian public defender and prosecutor offices in 
large cities handle thousands of guilty pleas per year 
and hundreds of jury trials.
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structure on which the military is built, don’t take away from the commander the most important thing he has.... It will be better for the victim 
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2005, the Army placed the education section in the back of the report, following the reports on each division. Starting in 2006, the education 
and training section of the Army report placed in the front of the report. 2006 CAAF Report, supra note 28, § 3 at 1.

55. 1997 CAAF Report, supra note 27, § 3 at 6.
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78. 2012 CAAF Report, supra note 27, § 3 at 32–33.
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98. Sex Crimes and the UCMJ: A Report for the Joint Service Committee on Military Justice 1 (2005), available at  
http://www.dod.mil/dodgc/php/docs/subcommittee_reportMarkHarvey1-13-05.doc (quoting P.L. 108-375, §571).

99. Id.
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of ‘force’ and ‘consent.’’ As such, the law has been continuously updated by judicial decisions, and revision of the underlying statute is 
unnecessary.”(quoting Timothy W. Murphy, A Matter of Force: The Redefinition of Rape, 39 A.F.L. Rev. 19, 26 (1996)).
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109. UCMJ, art. 120, 10 U.S.C. § 920.
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112. 1 Sexual Assault Prevention and Response, Dep’t Def., Department of Defense Annual Report on Sexual Assault in the Military: Fiscal 
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